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Jonathan Dewitt Castle appeals his conviction following a jury trial for possession of a

machine gun and possession of an unregistered firearm, in violation of 18 U.S.C. § 922(o) and

26 U.S.C. § 5861(d), respectively.  Specifically, Castle argues that the district court abused its

discretion by precluding Castle’s proffered surrebuttal testimony and that such exclusion

violated his constitutional right to present a complete defense.  We review a district court’s

ruling on the admission or exclusion of surrebuttal evidence for an abuse of discretion.  United

States v. Blackstone, 56 F.3d 1143, 1145-46 (9th Cir. 1995).  We conclude that any error by the

district court in denying the proffered surrebuttal was harmless.  Accordingly, we affirm.

We have held that a district court does not abuse its discretion in prohibiting surrebuttal

testimony where such testimony would be cumulative of prior testimony.  See United States v.

Butcher, 926 F.2d 811, 817 (9th Cir. 1991); United States v. McCollum, 732 F.2d 1419, 1426

(9th Cir. 1984).  Evidence is cumulative when it is “merely a repetition of previous testimony.”

United States v. Clark, 617 F.2d 180, 187 (9th Cir. 1980).

Here, the government in its case-in-chief argued that the gun in court was not the gun

fired by Castle in the videotape.  Castle’s theory was that the two guns were the same.  Indeed,

Castle in his case-in-chief called a witness to testify that the gun in court was, in fact, the same

gun fired by Castle in the videotape.  

Whether the gun in court was the same as or different from the gun fired by Castle in the

videotape was the subject of trial testimony.  As the district court noted in denying Castle’s
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request for surrebuttal, the government’s own witness had acknowledged that the barrels of the

gun could be changed.  Castle’s proffered testimony that the barrel on the specific gun at issue

had been changed was, however, more specific and not directly repetitious of that prior

testimony.  As such, it would not have been clearly cumulative under our circuit’s cases, cited

above.  

In any event, Castle was ultimately able to present his theory to the jury that the material

parts of the gun on the video and in the courtroom were the same, but the stock and barrel had

been changed.  In his closing argument Castle stated, “[The government] presented Rudolph

to say that it’s not the same gun because the barrel and the stock is [sic] different.  Two and a

half years ago.  A lot can happen to a gun in two and a half years.  Barrels are replaceable.

Stocks are replaceable.”  Therefore, Castle was not prevented from presenting the theory of his

defense nor was he denied his constitutional right to present a defense.

AFFIRMED.
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